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National Seminar 

on

LIMITED LIABILITY PARTNERSHIP BILL, 2006
Day & Date :  Saturday, January  27, 2007 

Time : 9.30 A.M. to 3.00 P.M.


Venue  :  Hotel Le Meridien, Janpath 

           New Delhi -110 001

Introduction
The rapid growth of Indian economy, the augmenting role of service sector and an increasing diversity in the range of services being offered, have propelled a need for a new corporate form that would enable professional expertise and entrepreneurial initiative to combine, organize and operate in an innovative and efficient manner. In the light of this, as a path breaking measure, the Ministry of Company Affairs introduced the Limited Liability Partnership (LLP) Bill, 2006 in the Rajya Sabha on December 15, 2006.
The Bill proposes to usher LLP as a hybrid structure for running business with the twin benefits of the internal governance flexibility of partnership firm and the limited liability of company. The essential feature of LLP is that it is a separate legal entity, liable to the full extent of its assets but the liability of its partners is limited to their agreed contribution in the LLP. LLP structure is already legally recognized in various countries like U.K., USA and Singapore. 
In order to provide an insight and with a view to discuss various provisions of the Bill, the Institute has decided to organize a one day National Seminar on  Limited Liability Partnership Bill, 2006 on Saturday January 27, 2007  at Hotel Le Meridien, New Delhi-110 001.
COVERAGE

 
LLP as a vehicle to promote formation of multidisciplinary firms and professional services 



Incorporation of a Limited Liability Partnership (LLP), its Scope, its Partners, their Liabilities and Financial Disclosures 



Amalgamation and Merger/De-merger of LLPs, Conversion to LLP from other forms of Business  



Tax implications on LLPs 



Investigation   and   Governance   of   LLPs;  E-Governance in LLPs 

· Cross  Border  LLPs  as  well as Foreign LLPs 
CHIEF GUEST 
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Hon’ble Union Minister of Company Affairs 
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FEES
A nominal fee of Rs. 1000 per participant; free for NIRC corporate members.
PARTICIPATION
The seminar will be of immense benefit to all Members of the Institute and other Professionals. Executives in the Corporate Sector and Enterpreneurs.

PROGRAMME CREDIT HOURS
Members of the Institute will be entitled to four programme credit hours.

REGISTRATION
Request for registration alongwith fee  by way of  Cheque/Demand Draft drawn in favour of the Institute of Company Secretaries of India may please be sent to : 
T R Mehta, Assistant Director 
The Institute of Company Secretaries of India
ICSI House, 22, Institutional Area, Lodi Road

New Delhi-110 003

Phone 
: 
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Fax 

: 
011-24626727, 24645045
E-mail
:  
trmehta@icsi.edu
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Updated e-forms

 

The new versions of e-form 32 and 32 Addendum would be available on the website of Ministry of Company Affairs (MCA) from January 28, 2007. In this regard the following announcement is appearing at the website of MCA (www.mca.gov.in):

 

‘The form level processing of e-form 32 and 32 Addendum is being updated.

 

The updated e-forms would be available for use w.e.f. January 28, 2007 (Sunday) 6.00 AM. All stakeholders are requested to take a note of this and use latest version of these e-forms after release from January 28, 2007 onwards.’


	General Manager
Market Regulation Department
Division of Policy
 
MRD/DoP/SE/Cir-01/07
January 18, 2007
The Executive Directors/Managing Directors/
Administrators of all Stock Exchanges
 
Dear Sir/Madam,
 
Sub:
Establishment of Connectivity with both NSDL and CDSL – Companies eligible for shifting from Trade for Trade Segment (TFTS) to Rolling Segment
 
1.      It is observed from the information provided by the depositories that the companies listed in Annexure ‘A’ have established connectivity with both the depositories on or before 30.11.2006.
 
2.      The stock exchanges may consider shifting the trading in these securities to rolling settlement subject to the following:
 
a)           At least 50% of non-promoter holdings as per clause 35 of Listing Agreement are in dematerialised mode before shifting the trading in the securities of the company from TFTS to Rolling settlement. For this purpose, the listed companies shall obtain a certificate from its Registrar and Transfer Agent (RTA) and submit the same to the stock exchange/s. However, if an issuer-company does not have a separate RTA, it may obtain a certificate in this regard from a practicing company Secretary/Chartered Accountant and submit the same to the stock exchange/s.
 
b)           There are no other grounds/reasons for continuation of the trading in TFTS.
 
3.      The Stock Exchanges are advised to report to SEBI, the action taken in this regard in Section II, item no. 13 of the Monthly/Quarterly Development Report.
 
Yours faithfully,
 
 
V S SUNDARESAN
 Encl: a/a
 


Annexure A
S.No.
Name of the Company
ISIN
1.
Tamilnadu Jai Bharath Mills Ltd.
INE868H01017
2.
Nitin Alloys Global Ltd.
INE861H01012
3.
Gemstone Investments Ltd.
INE503D01019
4.
Narendra Properties Ltd.
INE603F01012
5.
Gandhinagar Hotels Ltd.
INE853H01019
 
*************


===============================

FII & Custodian Division

Investment Management Department

Website: www.sebi.gov.in

Circular No. IMD/FII & C/ 25 /2007

January 19, 2007

To

All Foreign Institutional Investors, and

Custodians of Securities

Sub: FII investments in Debt Securities

SEBI vide Circular No. IMD/FII/20/2006 dated April 05, 2006 announced the increase in the cumulative debt investment limits from US $1.75 billion to US $2 billion and US 0.5 billion to US $1.5 billion for FII/Sub Account investments in Government Securities and Corporate Debt, respectively.

It has now been decided to further enhance the existing limit of US $ 2 billion available for investment by FIIs in Government Securities/ T-Bills to US $2.60 billion. The incremental limit of US $ 0.6 billion is being added to the existing headroom of US $55 million available for investment by 100% debt FIIs in Government Securities/ T-Bills.

The enhanced limit is being allocated among the 100% debt and general 70:30 FIIs/Sub Accounts in the following manner:

(figures in USD bn)

	Type of FIIs
	100% debt
	70:30
	Total permissible

limit



	Existing limits


	
	
	

	Govt. securities/

T-Bills


	1.4
	0.6
	2.00

	Corporate Debt
	1.0
	0.5
	1.50

	Total
	
	
	3.50

	
	
	
	

	Revised Limits


	
	
	

	Govt. securities/

T-Bills


	2.00
	0.6
	2.60

	Corporate Debt
	1.0
	0.5
	1.50

	Total
	
	
	4.10


A copy of this circular is available at the web page “F.I.I.” on our website www.sebi.gov.in. The custodians are requested to bring the contents of this circular to the notice of their FII clients.

Yours faithfully,

Sangeeta Uchil

Deputy General Manager

Income Tax Act

NOTIFICATION NO. 3/2007, DATED 15-1-2007

 

S.O. (E).-In exercise of the powers conferred by section 295 read with rule 3 of Part A of the Fourth Schedule to the Income-tax Act, 1961 (43 of 1961), the Central Board of Direct Taxes hereby makes the following rules further to amend the Income-tax Rules, 1962, namely:
1.
(1) These rules may be called the Income-tax (First Amendment) Rules, 2007.
(2) They shall come into force on the date of their publication in the Official Gazette.

2.
In the Income-tax Rules, 1962, 
(a)            in rule 67A, in the Explanation, for the words "dependent parents, sisters and minor brothers", the words "dependent parents" shall be substituted;
(b)                          after rule 71, the following rule shall be inserted, namely:
"Certain rules not to apply.
71 A. The conditions stipulated in rules 68, 69, 70 and 71 shall not apply in respect of withdrawals made after 1st April, 2007 from a fund which fulfills the conditions stipulated in sub-rule (ea) of rule 4 of Part A of the Fourth Schedule to the Income-tax Act, 1961.";
(c)
in rule 74,
(i) for sub-rule (4), the following shall be substituted, namely:
"(4) An abstract for the financial year or other applicable accounting period of the individual account of each employee participating in a provident fund shall be furnished by the trustees to the assessing officer of the area in which the accounts of the fund are kept or if the accounts are kept outside India, to the assessing officer of the area in which the local headquarters of the employer are situated, not later than the fifteenth day of June in each year or any other subsequent date fixed by the assessing officer. It shall be in the form prescribed in sub-rule (2) of this rule, but shall show only the totals of the various columns thereof for the financial year or other accounting period. It shall also give an account of any temporary withdrawals by the employee during the year and of the repayment thereof. Similar abstract shall also be furnished in respect of other employees participating in a provident fund who come within the purview of sub-rule (1) of rule 75.;
(ii) after sub-rule (5), the following shall be inserted, namely:-
"(6) Every employer shall, as soon as possible, after the close of each financial year, send to each member, a statement of his account in the fund showing the opening balance at the beginning of the period, amount contributed during the year, the total amount of interest credited at the end of the period or debited in the period and the closing balance at the end of the period.";

(d)
in rule 77, 


(i)                 in sub-rule (3), in the opening portion, for the words "The application shall contain the following information", the words, figures and letter "The application shall be furnished in Form number 40C and shall include the following information" shall be substituted;



(ii)               for sub-rule (4), the following shall be substituted, namely:
"The application in Form number 40C shall be verified in the manner specified therein.";
(iii) 
after sub-rule (4) as so amended, the following shall be inserted, namely:
"(5) A fund which has been granted recognition on or before 31st March, 2006 or has applied for recognition before the publication of this notification in the Official Gazette, shall make a fresh application in Form No. 40C through the assessing officer referred to in sub-rule (2)."

(e)
for rule 79, the following shall be substituted, namely:-
"Withdrawal of recognition.
79.(1)
The Chief Commissioner or Commissioner may withdraw recognition granted to a provident fund if it does not fulfil the conditions specified in part A of the Fourth Schedule to the Income-tax Act, 1961 or subsequent to grant of recognition under the Income-tax Act, 1961 the exemption granted under section 17 of the Employees' Provident Fund and Miscellaneous Provisions Act, 1952 is withdrawn under sub-section (4) of section 17 of the said Act.


(2)
Before withdrawing recognition, the Chief Commissioner or Commissioner shall give an opportunity to the employer and the trustees of the fund to show cause why recognition should not be withdrawn."


(3)
In Appendix-II to the Income-tax Rules, 1962 after Form No. 40B, the following Form shall be inserted, namely:
“FORM No. 40C [See rule 77]

1.              Name of the Fund for which recognition under Part A of the Fourth Schedule to the Income-tax Act, 1961 is sought:

2.              Permanent Account Number of the Fund:

3.              Date of creation of the fund:

4.              Name of the employer:

5.              Address of the employer:

6.              Business/Profession of the employer:

7.              Principal place of business of the employer:

8.              Total number of employees:

9.              Number of employees employed in India:

10.          Number of employees subscribing to the fund:

(i)                 In India -
(ii)               Outside India -
11.          Place where the accounts of the funds are/will be maintained:

12.          The number of trustees of the fund:

13.          The name and address of the trustees:

14.          (a) Whether it is an irrevocable trust : Yes/No 


(b) If not, the reasons thereof:

15.          Please indicate the contribution by the employee as a percentage of his salary:

16.          Please indicate the contribution by the employer as a percentage of employee's salary:

17.         The contribution being made/proposed to be made by the employer:

18.         Whether the establishment is covered under Employees' Provident Fund and Miscellaneous Provisions Act, 1952

(EPF and MP Act): 
Yes/No
If yes,
(a)                    whether covered under section 1(3) of EPF and MP Act:

(b)                    whether covered under section 1(4) of EPF and MP Act:

19.
(a) Whether the establishment is exempt under section 17 of the EPF and MP Act:
Yes/No
(b)    If yes, please indicate the exemption number/date and enclose documentary proof:

(c)     If no, please indicate the date of application and attach proof of receipt from Employees Provident Fund Organization:

20.
(a) Whether the fund was recognized under the Income-tax Act, 1961 before 31-3-2006:
Yes/No
(b) If yes, please indicate the date of approval and attach a copy of letter of approval:
21.
If the fund is already in existence, please furnish the following details relevant to the financial year ending prior to the date of application:
(a)   the total corpus of the fund:

(b)  investment pattern being followed [give breakup in accordance with the investment pattern prescribed in rule 67(2)]:

(c)
a copy of the balance-sheet of the fund:
22.          Whether the establishment has an approved superannuation fund. If yes, please indicate the approval number and date and indicate the authority which has granted the approval:

23.          Whether the establishment has an approved gratuity fund. If yes, please indicate the approval number and date and indicate the authority which has granted the approval:

VERIFICATION

I/We_____, the trustees of the above named fund, solemnly declare that the information given in the application is true and correct to the best of my/our information and belief and that the documents sent herewith are the original or true copies thereof.
[F. No. 142/37/2006-TPL]
Customs Act

5th January 2007
 
Notification No. 2/2007-Customs
 

{G.S.R…(E) }. – In exercise of the powers conferred by sub-section (1) of section 25 of the Customs Act, 1962 (52 of 1962), the Central Government, on being satisfied that it is necessary in the public interest so to do, hereby exempts the goods of the description specified in column (3) of the Table given below and falling under the Heading, or Tariff item of the First Schedule to the Customs Tariff Act, 1975 (51 of 1975), as specified in the corresponding entry in column (2) of the said Table, from so much of the duty of customs leviable thereon, as is in excess of the amount calculated at the rate specified in the corresponding entry in column (4) of the said Table, subject to the conditions, specified in the Annexure to this notification, the condition number of which is mentioned in the corresponding entry in column (5) of the said Table. 
 
Explanation:-  For the purposes of this notification, the rate specified in column (4) is ad valorem rate. 
 
Table
	S.No.
	Heading or tariff item
	Description of goods
	Rate
	Condition
 

	(1)
	(2)
	(3)
	(4)
	(5)
 

	1
	0801 11 00
	Desiccated Coconut upto an aggregate quantity of five hundred metric tonnes of total imports of such goods in a financial year.
	30%
	1

	2
	0904
	Pepper upto an aggregate quantity of two thousand five hundred metric tonnes of total imports of such goods in a financial year.
	Nil
	1 and 2

	3
	1516, 1517 or 1518
	Vanaspati, bakery shortening and margarine upto an aggregate quantity of two lakh and fifty thousand metric tonnes of total imports of such goods in a financial year.
	Nil
	1 and 2


 


  
	ANNEXURE

	 
	Conditions

	1
	The importer proves to the satisfaction of the Deputy Commissioner of Customs or the Assistant Commissioner of Customs, as the case may be, that the goods in respect of which the benefit of this exemption is claimed are of the origin of Democratic Socialist Republic of Sri Lanka in accordance with the Customs Tariff (Determination of Origin under the Free Trade Agreement between the Democratic Socialist Republic of Sri Lanka and the Republic of India) Rules, 2000 published in the notification of Government of India in the Ministry of Finance (Department of Revenue), No. 19/2000-Customs (N.T.), dated the 1st March,2000.

	2
	The quantum of imports, during the period from the 1st day of April, 2006 to the date of issue of this notification, shall be included for the purposes of computing the aggregate quantity of imports into India, for the financial year 2006-07.


 
 
F.No. 354/77/1998-TRU(Pt.I)
8th January, 2007
Notification No.4/ 2007-Customs
 
           
   G.S.R.  (E). -Whereas, the designated authority vide notification No. 15/26/2006-DGAD, dated the 29th December, 2006, published in Part I, section 1 of the Gazette of India, Extraordinary, dated the 29th December, 2006, has initiated review, in terms of sub-section (5) of section 9A of the Customs Tariff Act, 1975 (51 of 1975) and in pursuance of rule 23 of the Customs Tariff (Identification, Assessment and Collection of Anti-dumping Duty on Dumped Articles and for Determination of Injury) Rules, 1995 (hereinafter referred to as the said Rules), in the matter of continuation of anti-dumping duty on Trimethoprim (TMP), originating in, or exported from People’s Republic of China  , imposed vide  notification of the Government of India in the erstwhile Ministry of Finance and Company Affairs (Department of Revenue), No. 89/2002-Customs, dated the 3rd  September 2002, published in the Gazette of India vide number G.S.R.615 (E), dated the 3rd  September 2002, and has requested for  extension of anti-dumping duty for a period of one year from the date of its expiry, in terms of sub-section (5) of section 9A of the said Customs Tariff Act, pending the completion of the review;   
 

            Now, therefore, in exercise of the powers conferred by sub-sections (1) and (5) of section 9A of the said Act and in pursuance of rule 23 of the said Rules, the Central Government hereby makes the following amendment in the notification of the Government of India, in the erstwhile Ministry of Finance and Company Affairs (Department of Revenue), No. 89/2002 -Customs, dated the 3rd September, 2002, published in the Official Gazette vide number G.S.R.615 (E), namely: -  
In the said notification, after paragraph 2, the following paragraph shall be inserted, namely: -  
 

“3.        This notification shall remain in force upto and inclusive of the 8th day of January 2008, unless the notification is revoked earlier”. 
 
 
F.No.354/187/2001-TRU (Pt-I)
Circular no. 02 /2007-Cus
 
F.No.DGEP/EOU/459/2006
Govt. of India,
Ministry of Finance,
Department of Revenue
Central Board of Excise & Customs
Directorate General of Export Promotion 
 
9th January, 2007
 
 
Sub:     Time bound disposal of applications for the unit set up under EOU/EHTP/STP/BTP scheme -reg.
 
The issue of timely disposal of the applications/requests of EOUs has often been raised in Open Houses. Several representations from the EOU exporters have also been received expressing difficulties on account of delayed action on their applications/requests in the field.
 

2.         CBEC vide circular no. 07/2006-Cus dated 13.01.2006 and 17/2006-Cus dated 01.06.2006 has already prescribed time limit for certain activities like certification for debonding from EOU scheme within 15 days, priority verification of premises of EOU/EHTP/STP to facilitate issue of LOP by the Development Commissioner within 15 days and declaration of warehousing station under Section 9 of the Customs Act, 1962 within 23 days. 
 

3.         Fixation of time frame improves transparency and sensitizes the field officers to discharge their functions in a time bound manner. Accordingly, it has been decided to prescribe the following time frame for disposal of applications/requests of EOU/STP/EHTP by the field formations at the field level:
 
	Sl.No.
	Nature of work
	Time for disposal of applications

	1.
	Issuance of Licence under Section 58 and Section 65 of Customs act, 1962
	Five days
 

	2.
	Execution and acceptance of B-17 bond
	One day

	3.
	Additional B-17 Bond acceptance
	Same day 

	4.
	Extension/Renewal of  License
	Three days

	5.
	Broad banding of license 
	Three days

	6.
	Broad banding of goods
	Same day

	7.
	Issuance of Procurement Certificate 
	Same day

	8.
	Issuance of CT-3 Certificate 
	Same day

	9.
	Warehousing of raw-material/capital goods/consumables
	One day

	10.
	Issuance of Re-warehousing certificate of raw-material/capital goods/consumables
	 One day

	11.
	Export
(subject to 24hrs advance intimation required to be given by the exporter in case of sealing of goods and examination at the place of despatch)
	Same day or such shorter period as may be mutually agreed

	12.
	Re-export
(subject to 24hrs advance intimation required to be given by the exporter in case of sealing of goods and examination at the place of despatch)
	One day or such shorter period as may be mutually agreed

	13.
	Permission for re-export of rejected raw material/capital goods/consumables
	Two days

	14.
	Permission for job work/sub-contract
	Five days

	15.
	Renewal/extension of job work/sub-contract in case of no change in the application
	One day


 
The above proposed time period would be exclusive of holidays. Further in a case, where any deficiency is found in the application or any additional information/ action is required, the proposed time period will apply only after rectification of deficiency and re-submission of the complete application.
 

4.         The senior officers should monitor the observance of the laid down time frame in their jurisdiction.
 

5.         Wide publicity may please be given to these instructions by way of issuance of Public Notice. Difficulties, if any, in implementation of these instructions, may be brought to the notice of the Directorate General of Export Promotion, New Delhi.
6.         This issues with the approval of CBEC.
 Circular No.3./2007-Cus.
F.No.401/243/2006-Cus.III
Government of India
Ministry of Finance
Department of Revenue
(Central Board of Excise & Customs)
***
 
January 10, 2007
 

SUBJECT :    Customs-Time Limit for adjudication of customs cases related to search / seizures.
 

1.         The Comptroller and Auditor General of India (C&AG) has undertaken a draft review on “Adjudication and Appeal Cases (Customs)” for inclusion in the report of the C&AG for the year 2005-06 (Performance Audit). It has been recommended by C&AG that the Government may consider prescribing an appropriate time limit for adjudication of cases under the Customs Act relating to search/seizures.  
2.         The Board has accepted this recommendation of the C&AG. Keeping in view the powers of adjudication prescribed under Section 122 of the Customs Act 1962, the Board prescribes the following time frames, within which the officers would complete adjudication. This time frame would apply to such cases which relate to seizure alone and not to those cases, which involve seizure as well as demand of duty under Section 28, as such cases would be governed as per indicative time frame indicated under Section 28 (2A) of the Customs Act. The time period would be as follows:
(i)         for cases to be adjudicated within the competence of Commissioner of Customs or an Addl./ Joint Commissioner of Customs,  one year from the date of service of the show cause notice;

 

(ii)        for cases to be adjudicated within the competence of Assistant Commissioner of Customs or Deputy Commissioner of Customs,  six months from the date of service of the show cause notice;

(iii)       for cases to be adjudicated within the competence of a Gazetted Officer of Customs lower in rank than an Assistant Commissioner of Customs,  three months from the date of serving of the show cause notice. 

 

3.         In case the above time period cannot be observed in a particular case, the adjudicating officer shall keep his supervisory officer informed regarding the circumstances which prevented the observance of the above time frame, and the supervisory officer would fix an appropriate time frame for disposal of such cases and monitor their disposal accordingly. 

 
Circular No.4/2007 - Cus.
F.No.401/243/2006-Cus.III
Government of India
Ministry of Finance
Department of Revenue
(Central Board of Excise & Customs)
***
January 10, 2007
 
Subject:     Customs- Monitoring of de novo customs adjudication cases
 

1.         The Comptroller and Auditor General of India (C&AG) has undertaken a draft review on “Adjudication and Appeal Cases (Customs)” for inclusion in the report of the C&AG for the year 2005-06 (Performance Audit). C&AG has recommended that the Board should strengthen its internal control mechanism for monitoring de novo cases so that these are adjudicated at least within six months/one year.  
2.         The Board has accepted this recommendation of the C&AG. The field formations should take into account de novo cases remanded for re-adjudication by various appellate authorities as fresh receipts in the relevant records/register maintained for monitoring adjudication, and the competent authority should pass orders in such cases within six months/one year, as the case may be, in accordance with the guidelines prescribed under Section 28 (2A) of the Customs Act, 1962. 

 

3. In case the above time period cannot be observed in a particular case, the adjudicating officer shall keep his supervisory officer informed regarding the circumstances which prevented the observance of the above time frame, and the supervisory officer would fix an appropriate time frame for disposal of such cases and monitor their disposal accordingly. 
Circular No.5/2007 - Cus.
F.No.401/243/2006-Cus.III
 
Government of India
Ministry of Finance
Department of Revenue
(Central Board of Excise & Customs)
***
January 10, 2007 
Subject:-  Customs- Coercive action for recovery of arrears
1.         The Comptroller and Auditor General of India (C&AG) has undertaken a draft review on “Adjudication and Appeal Cases (Customs)” for inclusion in the report of the C&AG for the year 2005-06 (Performance Audit). C&AG have recommended that the Board should consider fixing time limit for paying duty on confirmation of demand beyond which coercive action can be taken.  
2.         The Board has accepted this recommendation of the C&AG.  The Board has already issued a detailed circular regarding initiation of coercive action for the recovery of central excise duties under its Circular 788/21/2004-CX dated 25 May 2004 issued from F. No. 208/41/2003-CX.6. The instructions contained in this Circular would apply mutatis mutandis for the recovery of customs arrears as well. 

 

30th December, 2006
 

Notification  No. 139/2006-CUSTOMS 
  
G.S.R. (E).-    In exercise of the powers conferred by sub-section (1) of section 25 of the Customs Act,1962 (52 of 1962), the Central Government, on being satisfied that it is necessary in the public interest so to do, hereby makes the following further amendments in the notification of the Government of India in the Ministry of Finance (Department of Revenue), No. 20/2006-Customs, dated the 1st March, 2006, namely:- 
  
  
1.
In the said notification, in the TABLE, for S. No. 60 and the entries relating thereto, the following entries shall be substituted, namely:- 
  
	“60 
	8523 
	Information technology software, other than that on floppy disc or cartridge tape 
	Nil” 


  
2.
This notification shall come into force with effect from the 1st day of January, 2007. 
  
  
F.No.528/5/2006-Cus(TU) 

Note: The principal notification No. 20/2006-Customs, dated the 1st March, 2006, was published in the Gazette of India, Extraordinary, vide G.S.R.92(E), dated the 1st March, 2006. 

.


Income- Tax

Bishnu Talkies 
vs.
 Commissioner of Income-Tax

Facts:

Bishnu Talkies, the assessee, started construction of a cinema hall at Dhubri in financial year 1984-85 and almost completed the same in the financial year 1987-88. The assessee filed the return for the assessment year 1988-89 showing loss.

The assessment was completed on a total income of Rs.4,29,610/-. On appeal the assessment order was set aside and valuation report was called for. On perusal of the report proceedings u/s 147 initiated and notices u/s 148 were issued for the assessment years 1985-86 to 1987-88. In response, loss returns of the assessment years were filed and also objections against the valuation report were submitted on the basis that books of accounts properly maintained by the assessee were approved by assessing officer and not rejected by him. 

Issues:

Whether the report of the departmental valuer was binding on the assessing officer irrespective of the fact that books of accounts for cost of construction were maintained by the assessee? Is it right to rely on valuation report in spite of the fact that the no positive contrary evidences were brought in by the assessing officer for rejecting the books of account of the assessee maintained for the purpose of cost of construction?

Decision:

The valuation report was called for before reopening of the assessment and on perusal of the same, proceedings u/s 147 initiated. The reopening was within the powers of the assessment officer since he had a reason to believe from the valuation report that income chargeable to tax has escaped assessment u/s 69 of the Income- tax Act, 1961.

It was found that the cost of construction as assessed by the Valuation Officer was reasonable and no error or mistake could be pointed out by the assessee during the course of hearing. The matter is purely a question of fact and not of law.

It was held that the function of a valuer of a property is a technical function requiring expert investigation for the purpose of estimating the cost of construction. A valuation report is only an opinion of the valuer and cannot form a ground for reason to believe for initiation of a proceeding u/s 147 of the Income-tax Act, 1961.

[2006] 287 ITR 372 (Guwahati)
[20.09.2006]
Company Law 

Re Motorola India (P) Ltd. 
Brief Facts:

Board of directors of the transferor companies and the transferee company decided that the transferor Companies be merged with the transferee company and unanimously approved the scheme. The scheme provided that aggregate assets of the transferee-company was expected to be more than sufficient to meet all the liabilities of the transferor-companies and the scheme would not adversely affect the rights of any of the creditors of the petitioner-company. All the legal formalities were completed. The valuation of shares of the transferor-companies was done at fair and reasonable exchange ratio and was fixed by the independent valuers. The shareholders of all transferor-companies had approved the scheme in a separate meeting held for the purpose. The shareholders of the transferee-company gave their consent for the implementation of the scheme, which was fair and reasonable being not detrimental to the interest of any person/public. The scheme was published in approved 'daily' of wide publicity. There was no objection from secured and unsecured creditors.

Issues: 

1. Three unsecured creditors of the transferee-company raised objections. One of the objections was that the scheme stood vitiated by non-disclosure of FIR registered against the transferee-company alleging charges of misfeasance on its part.

2. Regional Director raised another objection that Memorandum of Association of the transferee-company needed amendment according to the provisions of the Act, including passing of special resolution by members of the company in a general meeting and filing the relevant forms with the office of RoC.
Held:

The Punjab and Haryana High Court Held that : 

1. First Issue: The registration of FIR against the transferee-company was by itself not such a fact, which is required to be disclosed in scheme of amalgamation, as it was not a material fact to be disclosed. Since the investigation was going on and it was on completion of investigation only and if something went wrong against the company, the same needed to be disclosed and not before that stage. 

2. Second Issue: Since clause 3 of the scheme stipulated that upon the scheme coming into effect, the Memorandum of  Association of the transferee-companies would stand amended in clauses 4 to 7 as set out in clause 3.1.1 of the scheme. After getting the Scheme  approved by 100 per cent of the shareholders of the transferee-company, the requirement regarding passing a special resolution for altering the object clause of Memorandum of Association of the transferee-company stood fulfilled. It was pointed out that the provisions of the sections 391 to 394 of the Act is a complete code in itself and the sanction therein constitutes single window clearance under the Act. In view thereof, since the scheme had been approved by the shareholders in the general meeting, the requirements of a special resolution in terms of Section 17 of the Act was a matter of procedure alone, which procedure stood followed with the approval of scheme by shareholders in a meeting convened and presided over by a nominee of this court.
(2006) 73 CLA 1 (P&H)

[30.03.2006]

